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Current American Bar Broadcasts 


Forthcoming broadcasts of the American Bar Association series, presented 
over the Columbia network from 6 to 6:30 Eastern Standard Time, are as 
follows. Of particular interest to bar examiners is the first of these. 

April 16—Hurdles in the Path of a Candidate for Admission to the Bar—A 
Round Table Discusston by Philip J. Wickser, Theodore Francis 
Green and Robert T. McCracken. 

April 23—-The Lawyer Looks at His Responsibilities—Newton D. Baker. 


Commencing April 30, the broadcasts will begin at 6 P. M., Eastern Daylight 
Saving Time. 

April 30—How the Law Functions—Professor Karl N. Llewellyn, Professor 
Walter Wheeler Cook and Jerome Frank. 

May /7—Restating the Law: An Attempt at Simplification—George W. 
Wickersham. The question and answer period will be handled by 
Charles A. Beardsley and will deal with the integrated bar. 
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Law Schools, Bar Examiners and Bar Asso- 
ciations: Cooperation vs. Insulation 


PHILIP J. WICKSER* 
Secretary, New York State Board of Law Examiners 


I propose to divide my contribution to this symposium into three 
parts. First, I shall describe the operation of bar examinations in 
New York as they have been conducted during the years 1922-32. Secondly, 
I shall make inquiry as to the extent to which the profession has become 
overcrowded since 1920, and, thirdly, I shall endeavor to relate the con- 
clusions to be drawn from the foregoing to the general subject: Coop- 
erative Efforts to Raise the Standards of the Legal Profession. 


Quantitatively and qualitatively, we are chiefly concerned with newly 
admitted lawyers. We want to know more about their individual char- 
acteristics and about their mass reactions. 76,858 of them were admitted 
during the last decade. They now constitute more than half of the prac- 
tising bar. As they stand before us, they have been moulded into what 
they are, chiefly by three forces or agencies: the schools, the bar and the 
examiners. If we wish that some of them had been differently made and 
that they would perform their duties with more competence and probity, 
we must do what, so far as I know, we have never done: examine very 
carefully just how each of the three agencies which made them is oper- 
ating. We must distinguish between what these agencies are supposed to 
be doing, what they are doing and what they can do. 


Bar Examinations Generally. 


After a man passes his bar examinations, he is sworn in and given 
the right to exhibit publicly a certificate of competence and fitness to prac- 
tice law. This procedure is now in force nationally. As a system, it im- 
plies uniformity of standards in the judgment of applicants and it also 
implies an ability on the part of the examining mechanism to make sound 
decisions concerning those whom it examines within the time afforded for 
that purpose. More importantly, it implies an ability by the examining 
mechanism to detect and to reject those individuals who by any other cri- 
teria may be shown to be indisputably incompetent or unfit to practice law. 
Such assumptions as to uniformity of operation and capacity for accurate 
appraisal on the part of the bar examination system in this country are 


*Address delivered at the annual meeting of the Association of American Law 
Schools, Chicago, December, 1932. 
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faulty. Uniformity of standard by means of a properly adjusted tech- 
nique can, theoretically, be achieved, through conference, the growth of 
professional public opinion, and the removal of provincial and traditional 
impulse and interference. But even if such uniformity is achieved, the 
examining mechanism alone cannot discharge the obligation which the 
implication places upon it. It is an indispensable factor in the whole 
process of manufacturing the lawyer, and it has a very important role 
to play within a properly limited field, but it should not be overtaxed 
and overcharged in order to shift onto it responsibilities which belong 
elsewhere. 


In order to analyze the presumed requirements of uniformity and ca- 
pacity, I shall first describe the national situation as it now exists and 
then, using the New York State examinations as an example, test the 
mechanism as to its actual and potential capacity for consistency as to 
operation and result. 


The requirements now blithely placed upon the national system are 
that it examine and judge about 10,000 new and 10,000 old applicants 
annually. It is presumed to be and charged with being sufficiently flexible 
to handle less than a score annually in some states, and more than 1,000 
in others. It must likewise avoid the danger of letting its standards of 
grading intellectual qualifications be influenced by the wide sweep in 
volume indicated when the law school population doubles and then drops 
a third in twelve years. It must compensate for economic variations, 
shifting business trends and professional overcrowding or scarcity. 


It does not do these things very well. In seven states, it certifies less 
than 40% of those who apply; in thirteen others more than 80%. Ob- 
viously, not all of the 80% could meet the tests which were met by the 
40%. The intermediate 40% are either being imposed upon or are them- 
selves being imposed upon the public. It passes from 54% to 48 % of those 
who apply, which is what it will probably always do until some very great 
change takes place in the whole picture, because all examination systems 
dealing with large volume tend to certify about 50%. The reason is that 
the median eventually imposes itself as the only fixed norm ascertainable. 
Furthermore, any system which annually passed 30% or less could not 
withstand public pressure nor scholastic presuppositions very long, while 
any system which passed 80% or more would quickly lose prestige and 
soon want justification. Altogether, and especially when geographic and 
traditional variations are considered, final examinations can not act much 
differently than they do, and should not be asked to, though they can do 
many things better than they do, less raggedly and with less inexcusable 
leakage. Bar examinations per se can exercise only a limited control over 
the standards of the profession, but they do aggravate the problem of that 
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control and accelerate unnecessarily many of its difficulties when they are 
given carelessly and without study or insight. 


Bar Examinations in New York 


Bar examinations in New York State are divided into two sections, 
one an examination in Substantive Law, and the other in Adjective Law. 
These are given on separate days. If the applicant passes one part, he need 
not retry it. In addition to a question on ethics and an essay on constitution- 
al law, the Substantive Law examination consists of eight long form essay 
type questions, and 150 short form so-called Yes-No questions. In Adjec- 
tive Law, the ratio is four long form to 150 short form. The short form 
questions are scored, clerically. The long form questions are read in 
groups of four to a book, by separate groups of examiners. There are no 
set answers to the long form questions, the applicant being marked upon 
his power to analyze and reason. There is a presumptive scale of ten 
points to the question, but the candidate’s rating is expressed in terms of 
percentages. Taking the Substantive Law examination as an example, 
the A book and C book each containing four long form questions, and the 
D book 150 short form, the relative position, in terms of the whole class, 
which any applicant attained on each book is entered, and his percentage 
on all three is averaged. This average percentage becomes his final mark. 
By means of it, in a class of say, 2,000, we know where each individual 
student stood in relation to all the others. Theoretically, all of the students 
who stood in the first one per cent of the class on the A book, could stand 
in the 99th or 100th per cent of the class in the C book, and somewhere 
else according to the D book. The number of sharp variances, however, 
calling for review, usually include but about 10% of the class. There 
is no pre-determined pass mark. There is, however, an attempt made to 
establish a definite and constantly operating norm, which is modified by 
our general impressions of the whole class. Computations are made before 
the pass mark is determined, showing the relative standing of differently 
qualified groups, such as men trying for the first time, men who have 
college degrees, men who have degrees from graduate law schools, 
and also according to different groupings comprising men who have 
tried once before or twice, or several times, and sub-divided as to 
whether they failed both parts, or only one part on previous attempts. 
We have enough men trying each examination for the first time, who 
have graduated from graduate schools to afford a constant. We as- 
sume that from 70% to 80% of these men are qualified to be admitted 
to the bar. We test this assumption by finding out what percentage 
of that group will be included if 40% or 50% or 60%, or some other 
per cent, of the whole class is passed. If, before review, 45% of the 
whole class will include 80% of those best prepared, and if the re- 
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maining 20% of those best prepared are not bunched but straggle along 
down into the poorest ratings, we conclude that 45% is presumptively a 
proper pass mark. If this presumption is confirmed by further analysis 
in terms of the other groups, it becomes conclusive. In 1932 pass marks 
of 34 in March, when we have the largest proportion of repeaters, 50 in 
June when we have no repeaters, and 40 in October when we have the 
largest number of single part second timers, produced substantially uni- 
form yields from each differently qualified group. Thus, fairness to all 
is insured. 


The true-false question book constitutes by weight one-third of the 
examination in Substantive Law, and one-half of the examination in Adjec- 
tive Law. There seems to be some doubt and a good deal of speculation 
as to how the true-false questions operate, and to what extent they preju- 
dice or advantage the applicants; also to what extent they are mere 
memory tests, or are susceptible to guessing methods. Ever since we have 
employed true-false questions, we have attempted to test their operation 
in these respects. Each book of 150 questions is divided half into abstract 
questions and half into concrete. The abstract questions are such as “Has 
a state the right to coin money?’”; the concrete involve summary state- 
ments of fact with five to ten questions appended. Care is taken that each 
of the subjects examined in shall be represented among the 150 questions 
in order to insure balance of subject matter. The number of questions 
correctly answered by fifty per cent of the class is called a median. It 
is noticeable that the medians for each half of the book are always nearly 
the same. Thus, if the median for the seventy-five abstract questions is 
56, it will generally range from 54 and 58 for the other half. This in- 
dicates that, functionally, the two halves of the book exert about equal 
pressure on the class. Individual students very rarely show a differential 
of more than ten correctly answered questions. The medians for the whole 
book on successive examinations usually range from 108 to 116 right 
answers. Note that 112 right answers is mid-way between 75 and 150. 
It has been suggested that, by the laws of chance, if all the students 
guessed, the median should be 75, and such tests as we have made by 
applying, say a dozen guessing systems to a particular examination, con- 
firm this assumption. Since the median is usually 112 to 114, it will ap- 
pear that the class is, so to speak, spotted seventy-five answers, and that 
the differentiating process operates in the range from 75 to 150. Whether 
this is true, I do not know, but it is clear that students who get as few 
as 105 answers right get too low a mark to pass, from which it would 
seem that guessing is not profitable, since to equal the median, the student 
must guess three answers correctly to each one he misses. The manner 
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in which the D book sub-divides the class follows quite closely the manner 
in which any other book taken independently would sub-divide it.* 

To test the final weight of the D book in its effect on passing or 
failing men regardless of grading, the results for June, 1932, with 1,755 
men all first timers in Substantive Law, are as follows: A thousand 
men passed. Of this thousand 25 were passed solely because of the 
D book, the other books having failed them, and of the 755 who failed, 
27 were failed solely because of the D book, the essay questions having 
passed them. By weight, therefore, the net effect of the D book was 
3%. In 203 additional cases, in which the essay books disagreed, the 
D book cast the deciding vote for passing or failing. The gross effect 
of the D book was, therefore, 15% when it comes to interference with 
final results. 

Analysis of four essay type questions in the C book in October, 1931, 
by the final decile test above described, produced a scattergram almost 
exactly parallel to the D book scattergram, except that a slightly larger 
number of isolated cases crept into the wrong deciles. Extremely severe 
essay type questions have a tendency to clearly distinguish the best 20% of 
the class and the worst 20% of the class, but do not differentiate very 
effectively in the middle groups. On the other hand, easier questions will 
produce almost perfect descending gradations. Both types are valuable, 
because, in point of fact, no class is divisible into equally graded tenths. 
The middle thousand of a class of 2,000 men are, in fact, almost identical. 


Before describing the tests to which the whole examination is sub- 
mitted, I shall indicate the volume of intake during the decade from 1922 
to 1931 inclusive. The total number of single day’s examinations given 
was 72,769, of which 45,655 were given to men trying for the first time, 
and 27,114 were given to repeaters. The total number of new applicants, 
that is, first timers, each of whom took both parts of the examination was 


1Thus, in October, 1931, with 1;772 cases, the percentages of first timers, second 
timers and all other repeaters who would have passed had the essay questions alone 
been considered, were 46, 49 and 32, and had the true-false questions alone been 
considered, were 42, 58 and 31. It is possible to divide the class into deciles accord- 
ing to the final mark on the examination, and also to divide the D book into deciles. 
In this same examination, of the first 10% of the class by final mark, 44% fell into 
the first D book decile. The percentages diminished with successive D book deciles, 
and included none at all im the last five deciles. Of the worst 10% in the class, 
none fell in the first four deciles of the D book, 47% in its last decile. None of the 
men in the first decile of the class by final mark got worse than 44 on the D book, 
and no man in the last decile by final mark got better than 49 on the D book. 

In March, 1932, we had 1,656 applicants, of whom over 1,400 were repeaters. 
Medians for the two parts of the D book for the whole group were 56 and 57%, 
and on the whole paper 113%. They were 114 for the first timers and 120 for the 
first timers who were graduates of graduate law schools. For the repeaters who 
were trying one part only for the second time or more frequently, there were, suc- 
cessively, 117, 116, 109 and 107, and for the repeaters trying both parts 113, 110, 
108 and 103. While the excellence of this distribution is equalled by the long form 
questions, it is not surpassed. 
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22,859. Of these, 45‘ passed both parts. In order to give effect to the 
number passing half of the examination, as well as to the number passing 
all of it, we have kept comparative percentage records known as the 
“Average of Success.” To the number passing the whole of the examin- 
ation this formula adds one-half of the number passing half of the exam- 
ination. The Average of Success for the whole group for the decade was 
59 % ; for the 7,048 applicants who were college and law school graduates 
70%; for the 14,563 law school graduates who lacked a college degree 
55 % ; for the 769 who graduated from neither college nor law school 48 % ; 
and for the 193 who qualified entirely on clerkship 33%. We have kept 
individual records pertaining to twelve law schools. Variation in the 
averaged Average of Success of these law schools for the decade ranged 
from 84% for the best to 44% for the worst. In only twelve instances 
out of 109 recordings did any law school’s Average of Success vary more 
than eighteen points from its high or low for the decade. 


The figures just mentioned have reference to men trying both parts 
of the examination for the first time. They are intended to demonstrate 
the extent to which 30 examinations given in 10 years have been consist- 
ent in rating the products of individual schools, and according to classifi- 
cation by general qualifications. It is possible, also, to test the examination 
in reference to its consistency in passing and failing men trying for the 
first time, as against those trying one part or both parts for the second 
time, the third time or more frequently ; in other words, to test its handling 
of the repeaters.’ 


The last type of test which we have designed is a comparison between 
the rating which the examination gives to the graduates of any individual 
law school as between themselves, and the rating which the same men 
obtained while at the law school. This is perhaps, the most severe test 
which can be imposed. We have made a good many comparisons to test 


2We have these figures for individual examinations, but to put the test on a 
very broad base a compilation was made covering the combined results of the six 
examinations given during the years 1930 and 1931. During those two years, we 
examined 10,952 applicants in Substantive Law, and about the same number in 
Adjective Law. 46% passed each (not both) examination. The percentage varia- 
tions of those passing in Substantive Law only follow; they were quite similar in 
Adjective Law. 49% of those who tried both parts for the first time passed. The 
repeaters who were trying this part only for the second time, or more frequently, 
were passed in the following ratios: 71%, 64%, 43%, 42%, 19%, and, for those 
trying from the seventh to the fifteenth time, 14%. For those trying both parts 
for the second time, or more frequently, the ratios were 39%, 27%, 13%, 3%, 9% 
and 6%. The results at the examination last given in October, 1932, were even more 
consistent, for a pass mark of 40% yielded 72% of the graduates of graduate law 
schools, and 41% of all others trying for the first time, and for repeaters, 58, 55, 
41, 32 and 23 per cent for single part repeaters, and 26, 24, 15, 14 and 25 per cent 
for double part repeaters. The foregoing gradations are those indicated by the exam- 
ination before review, in order to test its mechanical operation. At this examina- 
tion, 6% of the whole number were reviewed over in Substantive Law, which, in 
effect, raised the pass mark from 40% to 46%. 
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various examinations, but I will cite only two examples: A graduate law 
school sent us 19 men who were mixed in with a class of 2,500. Our 
marks placed the first eleven of these men in exactly the sequence which 
their averaged law school grades placed them, except that we placed their 
eighth man seventh. Of the men who stood twelfth to nineteenth on their 
grading, we failed, in one or both parts, all but one. At the same exam- 
ination, another school sent us 575 men. The school divided them into 
five descending classifications of excellence. The applicants in these classi- 
fications were passed by us in the following proportions: 100%, 82%, 
55%, 28% and 10%. 

We are not willing to assert as an abstract matter that the results 
indicated can not be improved. It is not, however, readily apparent to us 
how we could have expected much more consistency. Conceivably, it may 
be asserted that methods can be so perfected that no poorly qualified ap- 
plicant could pass, and that no applicant who has been rejected more than 
twice could pass, but we look upon such an assertion as the counsel of 
perfection. We observe, when it comes to repeaters, that until after they 
have tried for the third time, those who have only one part to try are 
usually more successful than the first triers. It may be that those who 
are trying one part only for the second or third time, and who have had 
less than the whole examination to prepare for, acquire a special technique. 
On the other hand, it may be, since they are drawn from those whom 
we originally rated as fairly good because they passed one half, that all 
they needed was to study harder, or to brush up on the part in which they 
were failed, and it may be that they do actually improve themselves and 
continue their education between examinations. We do not know which 
of these suppositions is the truth, but we have been unable to perfect any 
examination which will keep out repeaters simply because they are re- 
peaters. 

Turning from this appraisal of the mechanism in terms of itself, let 
us examine it in terms of its actual results. According to The Bar Ex- 
aminer, about 90% of all those who applied from 1922 to 1925 in five 
states eventually passed. The figures for the State of New York since 
1922 are as follows: Of the 22,827 applicants who applied from 1922 
to 1931, inclusive, 87% have now passed.* The effect of an individual 
examination on the outstanding repeaters may be judged by the exam- 
ination given in October, 1932. There were 3,433 outstanding before 
that examination, not all of whom were eligible to take it. This fig- 
ure was reduced to 2,922 by that examination. That is to say, 511 








3The percentages for the individual years range from 96% % for the applicants 
of 1922 and 1923, to 92%% for the applicants of 1925 to 1928; to 82%% of the 
applicants of 1929 and 1930; and to 76%% of the applicants of 1931, those of the 
last three years, of course, having had only three or four opportunities to try as 
against the ten or more opportunities of those from the earliest years. 
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repeaters passed. Of the 3,433, however, only 469 were men who first 
applied during the years 1922 to 1927, and of these 469 only 5 got 
in, though many of them did not reapply, having probably abandoned 
their determination to become lawyers. The 469, however, represented 
only 6% of the 8,000 who first applied during those five years, so that 
even if we consider that the examination is in effect acting as an absolute 
bar in reference to the 469, we can not conclude that such debarment is 
particularly significant. Finally, it is interesting to note that the Char- 
acter Committees of the First and Second Departments, which embrace 
the metropolitan area in the State of New York, and which are advantaged 
by personal interview with all applicants, in an endeavor to determine 
their fitness, refused certification during the six years from 1926 to 1932, 
to only 48 men, which is less than four-tenths of one per cent of the 11,937 
upon whom they were called to pass judgment. 

I have been testing the mechanism as a mechanism, and endeavoring 
to ascertain the absolute limitations of its efficiency. It might be hastily 
assumed that there is social justification for refusing reexamination to an 
applicant who has failed more than a stated number of times. This is a 
matter of opinion and social philosophy. I have always been dubious, 
however, as to our right to refuse reexamination on the evidence disclosed 
by the examining mechanism alone on previous attempts. My difficulty 
arises from the fact that if inquiry is made as to the proportion of the 
men who are trying a single part of the examination only for the third 
or fourth time, it is invariably found that a disproportionately large num- 
ber of them are placed by any individual examination in the very highest 
per cent of the class. For instance, in March, 1932, 199 men tried one part 
of the examination for the third time, and 82 men for the fourth time. 
The examination placed 20% of these men in the first 10% of the class. 
That is to say, as to 56 men it contradicted itself very badly. The fifth 
or more frequent single part repeaters, and fourth or more frequent double 
part repeaters, on the other hand, make a very poor showing by this test, 
and as to them the examination functions well. But the difficulty is that 
even if these facts were used to support a rule which would prohibit re- 
examination after four attempts, not very much would be accomplished, 
because by their fourth attempt approximately 90% of those who apply 
have passed. 

A proper bar examination should be conducted anonymously and 
should act indifferently toward all applicants. After it has set a standard, 
it must pass all who meet that standard, regardless of whether, after their 
qualifications have been disclosed, it seems almost certain that some of 
them should not have passed. Its first requirement is consistency of oper- 
ation in terms of itself. It may hope for socially desirable results, but it 
can not guarantee them. The results of its operation are bound to be 
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tested by external criteria, positive as well as negative. It can not, there- 
fore, exclude quantities of the men who have been successful at the 
finest institutions of study our civilization affords in order to arbitrarily 
limit totals. Unless it can be constructed and implemented so as to possess 
the opportunities for personal judgment which the old apprentice system 
afforded, it must acknowledge the deficiencies inherent in any system 
of snapshot judgment and acknowledge the existence of a constant element 
of error and leakage in its intermediate ranges of classification. This 
should not constitute a serious charge against it when its limitations are 
considered, whether or not they raise difficulties which other agencies are 
better fitted to cope with. 

Thus, the examining mechanism suffers because too great a strain 
is placed upon it. This increases somewhat its propensity to do harm 
but, more importantly, the ostrich-like attitude which overcharges it, pre- 
vents response to the necessity for collateral action, and even obscures 
the perception of such necessity. The examining agency also suffers be- 
cause it is insulated from the other two agencies. With the need for a 
genuine transfusion definitely indicated, it clings to an individualism more 
anemic than potent. 


The Schools and the Bar 
The other two agencies are also almost perfectly insulated. Until 
recently, the public believed that their implied individual certifications 
were broad and general and meaningful; it had an odd notion that they 


were interrelated in the assumption of responsibility for the quality of 
their product. Thus, they too are overcharged in terms of fact, if not in 
terms of obligation. To what extent they can heighten their individual 
efforts and to what extent still greater capacity awaits them through co- 
operation is the subject of our inquiry, to answer which requires reinspec- 
tion of what they are in fact doing. 

The orbit of activity of the schools is restricted, and, unfortunately, 
the attitude of the bar generally is one of denial and inaction. Stated 
narrowly, what the schools certify amounts to this: that the individuals 
whom they have instructed and examined have been found to possess an 
academic mastery of the law. No school certifies anything concerning the 
products of any other school; they have all been exceedingly careful as to 
that. The profession, whether organized or not, is equally indefinite. It 
exhorts the public to believe that certain of its affairs can not properly be 
handled by uninitiated outlanders, the degree of whose incompetence is 
conclusively established by their failure to get initiated. It especially 
exhorts the public not to risk being misled and abused by Philistine in- 
strumentalities such as trust and title companies. In support of this 
position, it allows the inference to be drawn that there is a solidarity within 
the profession and among the initiated. Its members address each other 
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as brothers, and adopt for the benefit of the outside world the pretense 
of a collective obligation. The insinuation is, that immediately upon 
entrance to this brotherhood, young lawyers will either be found to possess 
complete capacity, or else that they will be afforded adequate shepherding, 
both for their benefit and for the benefit of the public. Unfortunately, 
the brand of shepherding which they receive is often more lupine than 
brotherly. 

The principal criticism must, of course, be visited upon the bar, be- 
cause of its failure to sense the prodigal waste of opportunity, which 
results from its inactivity, both in its organized and disorganized phases. 
This. symposium itself would be academic, if the bar was properly co- 
ordinated. The major problem of co-ordination embraces as one of its 
sub-divisions our whole inquiry. But the bar is not yet co-ordinated. In- 
deed, quantitatively regarded, it is so unintegrated that it can hardly be 
said to be even insulated against anything in particular, unless it be con- 
sciousness. In so far, however, as it is organized and group conscious, its 
attitude has been one of insulation. Within its own isolated field its nar- 
rowed horizon checks, and, in effect, frustrates the evangelism and the 
effort of its more enlightened elements. Broadly regarded, its attitude is 
negative. 

As matters stand today, the three agencies we have been considering 
may therefore be said to be insulated from each other and to be either 
afraid or unwilling to extend the fields of their individual activities. There 
are present, however, potentialities of great power. The most important 
ingredient lacking is organized leadership, properly equipped and financed. 

But if we were to assume such leadership to be presently forthcoming, 
there are yet factors in the whole problem which require measurement 
before we deploy whatever forces we may be able to muster. These factors 
relate to two faulty assumptions. One of them blinds us to the growing 
tendency in modern life to regard and weigh all problems predominately 
in their sociological aspects. For instance: Many urban courts are years 
behind and, since their out-put is less than their new business, they do not 
catch up. This is a social problem more than it is a problem of legal 
technique. The pressure rises and the public becomes determined to cor- 
rect the problem regardless of what happens to legal technique. Accident 
litigation, which the bar thinks a legal problem, to the public is also a 
social problem. The bar seems to have made some vague promises that 
it will produce a solution about the year 1940, or possibly 1950, but these 
promises are not enthusiastically received. The ethics of the profession 
is a social problem. The public is mildly interested in its consideration 
as a professional problem, and in being led through a museum where that 
ancient device, known as the Grievance Committee, is exhibited, but the 
public does not have to regard legal ethics as a professional problem. It 
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can just as easily enact laws for the control of legal miscreants, as for 
the proprietors of bucket shops or fortune tellers. In justification, it does 
not need to theorize, though the elements of its position may easily be 
stated. It can point out that, to justify monopolistic privileges, the bar, 
as a group, must show, by its service to society, that it is entitled to more 
than society pays other skilled labor which it has left unprotected from 
competition. Lawyers are not supposed to capitalize their professional 
talents for competition with the public, which, however, is what they 
do, by indirection, when they gamble with indigent plaintiffs, and, by 
stubborn adherence to practices whose dilatory qualities are not unprofit- 
able for them, exasperate commerce and industry, and the owners of 
automobiles. Society is fretful and annoyed at the prospect of having 
to apply its standard remedy of regulation by legislation to lawyers, being 
sufficiently distracted already by the difficulty of regulating more impor- 
tant matters, such as unemployment, alcohol, taxes and traffic. Not that 
the American public does not enjoy regulating, but it can not understand 
why a group, which, for over a century, was, technically and socially, so far 
in the van, should now seem wholly unable to regulate itself, especially 
since its members are ushered in with so much ceremony, and, apparently, 
with such ample certification that they are both superior and honorable 
beings. The social dilemma, therefore, becomes acute. Its significance 
for our present inquiry should be to heighten our alarm over the dangers 
of inaction, and to warn us that our assumption of oracular privileges 


in the appraisal of the social usefulness of our particular technique is 
rapidly becoming groundless. 


General Overcrowding and Local Congestion. 


The other assumption which is misleading us is the widely held idea 
that, because of forces which we cannot hope to control, except through 
entrance requirements so high that they will discourage study of the 
law for many, and frustrate the legitimate aspirations of others, the bar 
is becoming nationally and generally overcrowded. We have been misled, 
because the bar today is absolutely larger than it has ever been, and be- 
cause its rate of acceleration since 1920 has been more rapid than in any 
other decade. Until an analysis has been made which will include and 
weigh such subtle forces as the changing nature of commercial and legal 
business, the degree of permanence in the growth of competing agencies, 
and the geographic changes in per capita wealth, it cannot be said whether 
the bar is overcrowded or not. The change in the ratio of the bar to the 
population is a faulty norm when used alone, but it has the advantage of 
affording ascertainable data. 

From 1880 to 1920, there averaged, throughout the country, 786 
persons to one lawyer. In 1900, there were 704; in 1920, 863; and in 
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1930, 764. If the average of 786 is the proper standard, the bar is now 
only very slightly overcrowded; if the ratio of 1900, which was 704 to 1, 
is normal, it is not overcrowded. The ratio of 863 to 1 in 1920 was higher 
than it was in any year since the Civil War, but the decline since 
1920 —and the corresponding relative increase in the size of the bar—has 
been more rapid than during any other decade, and far greater than 
during most. 

Admissions during the last five years have averaged 9,400. If this 
keeps up until 1940, the net gain will be a little over 40,000, because about 
5,000 of the 160,000 now licensed drop out each year. That means a bar 
of 200,000 in 1940. If the population increases as it did from 1920 to 
1930, the result will be a ratio of 710 to one, just over the ratio of 1900. 

For the sake of argument, however, let us make the widest possible 
admission: assert that the bar of 1920 was normal and adopt the ratio 
of 863 to one as a standard. What happened from 1920 to 1930? Under- 
neath all the speculation, the figures show that lawyers settle in commun- 
ities where commerce and trade and industry, rather than agriculture, 
are predominant, and that they are especially influenced by rapid growth 
and boom markets such as Florida, the new south and the industrial east 
experienced during the last decade. In the main, the law of supply and 
demand controls. Now, in 18 states the bar declined during the decade 
and the population per lawyer increased. Most of these states lay west 
of the Mississippi; none, outside of New England, lay in the east. At 
the opposite extreme, there were five states in which the bar increased 
as against the population most rapidly of all. Nevertheless, by 1930, in 
Florida alone of these five was the ratio under 863 to 1; in the others it 
was always over 1,000 to 1. In eleven other states, the relative increase 
was also greater than in the country at large. Viewing the entire six- 
teen geographically we find that they start at Massachusetts and follow the 
Atlantic coastal line around to Louisiana, with Ohio, Michigan, Wisconsin 
and Missouri as out-posts. This indicates concentration in the area of 
greatest relative increase. 

If we abandon ratios and look at absolute increase, we find that ten 
states absorbed most of it between 1920 and 1930. All of them lay in the 
northeast, except California, Florida and Missouri. They absorbed 73% 
of the total increase.* There are sixty-eight large cities in the country. 
Both in 1920 and in 1930, there were about half as many people per 
lawyer in these cities as in the rest of the country. An analysis of their 
bars confirms the figures concerning the states. The eleven cities in which 
the bar grew most rapidly, relative to the population, were not large 

4In 1920, they had 47% of the country’s population, and 53% of its bar, with 
a ratio of 772 to 1. In 1930, they had 49% of its population, and 58% of its bar, 


and had a ratio of 648 to 1. The rest of the country had a ratio of 953 to 1 in 1920, 
and 912 to 1 in 1930. 
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cities, and in every case they were tremendously underlawyered in 1920. 
On the other hand, in twenty cities the bar lost ground, and in thirteen 
others it gained only slightly. In twenty-four out of these thirty-three, the 
bar was overcrowded in 1920, the ratio having been then less than 500 to 1, 
which is why it did not increase. Of the twenty largest cities in the 
country,® ten absorbed most of the decade’s increase. They alone took 37% 
of it. The other ten absorbed only 6% %. But the first ten grew nearly 
twice as fast as the second ten, and their bars grew twice as fast also. 

As matters stand today, there are sixteen cities in which there is 
overcrowding. In them the ratio is less than 400 to 1, and but only four 
of these got into the list since 1920.° The large cities in that list are New 
York, Los Angeles, San Francisco, Kansas City and Washington. On the 
other hand, there are a great many cities in which the bar lost ground, 
especially in the northwest; cities ranging in population from two to four 
hundred thousand, such as Denver, Portland, Spokane, Birmingham, etc., 
and in the case of nearly every one of them there was overcrowding in 
1920 which the law of supply and demand has checked. 

Finally, to exactly test the operation of the law of supply and demand, 
we may assume that an ideal ratio would be 800 to 1, and that that law 
should work toward an equalization at that figure. Thus, it should increase 
the bar in some states, and decrease it in others. Analysis shows that in 
thirty states the law operated satisfactorily, and made progress toward 
equalization. In Maine, New Hampshire, Vermont, North Dakota and 
Mississippi, it failed to work. Their bars declined instead of increasing, 
as they should have. It failed to check the rush in California, Oklahoma, 
Florida, Illinois, New Jersey and Massachusetts. Their bars needed to grow 
during the decade, but they grew too fast; the pendulum swung too far. 
The worst failure was in Washington, Oregon, Nevada, Colorado, Missouri, 
Maryland and New York. These states had too many lawyers in 1920 
and needed to have their bars diminished, but instead, they gained, and 
became more congested. However, most of the thirteen states last mer- 
tioned are above the average in per capita wealth, and if this factor is 
taken into account, three of them drop out of the list and conditions in 
five others are seen to be practically normal. We are left in the end with 
California, Oklahoma, Florida, Maryland and New York. In those states, 
and in the sixteen cities to which reference was previously made, there is 
undeniably definite congestion. 

Conclusion. 


For our purposes, it is important to distinguish between general over- 
crowding and congestion. They are conditions which call for different 
5The twenty possessed 30% of the national bar in 1920; 33% in 1930. 


6There are six states definitely overcrowded, with a ratio of less than 600 to 1, 
but only two of them got into the list since 1920. 
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remedies. It is noticeable that the loudest complaints that the standards 
of the profession have fallen come from areas where there is the greatest 
congestion. But general national limitation of admissions, even if justifi- 
able, would not relieve local congestion. It is an unattainable remedy which 
would operate tardily even if it could be employed. 


If we cannot prevent congestion, we ought to try to counteract its 
effects. One way would be to take counsel as to how to improve our product 
and stop washing our hands of him and of each other. Apparently he is 
not well enough made to stand the increased stresses of modern life, so he 
breaks down. In order to improve him we shall have to know more about 
him. Remember, there are 90,000 of our recent models running about. We 
do not really know very much about them, nor well understand their point 
of view. 


Modern psychology is still in a controversial state, but it is gradually 
demonstrating that mass reactions vary in definitely predictable ways 
when certain factors are preponderant or diminished. It emphasizes the im- 
portance of preadolescent environmental and educational factors in the 
development of emotional stability, and is disclosing the amazingly close 
relationship between emotional immaturity and eccentricities of behavior. 
And finally. it is demonstrating that, after behavior patterns are once set 
up they can be only slightly modified by a purely intellectual approach. All 
of which means that sooner or later we shall probably have to take part 
in the newer movements which have for their object the reconsideration 
of the whole theory and practice of education in modern industrial 
America. 


Meanwhile, we are certainly wasting time when we set in motion 
no counteractive forces. A storm rages in Germany over a proposal to 
deny any admission at all to its bar for three years. The opposition 
complains that, with other professions and trades following suit, such 
@ measure means a return to feudalism and death to initiative. The pro- 
ponents reply that further proletarianization of the bar means death to 
the administration of justice and to the bar itself. Should we in this 
country risk becoming more truly a guild? Philosophically, that question 
states the whole problem. The answer, it seems to me, must be in the 
affirmative, if we wish to believe in ourselves and in our ability to serve 
society. If this be true, the three agencies we have been considering: 
the examiners, the schools and the bar, must abandon insulation, effect 
definite contacts and pool their efforts. The research, the patient study, 
the wide organization and the leadership necessary can be more promptly 
and more efficiently provided by the schools than by either of the other 
agencies in their present state of underdevelopment. Is it too much to 
hope that soon the schools will accept the challenge? 
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Bar Examiner Portraits 


B. H. Gardner 


Chairman, Texas State Board of Legal Examiners 





Judge B. H. Gardner, now in his seventy- 
seventh year, well deserves the title of the “Nestor 
of bar examiners.” He has practiced law in 
Texas for fifty-seven years, during eight of which 
he sat on the district bench. 


He completed a common school education in 
the days when Latin and Greek were the most 
important things in the curriculum and studied 
law in an office, as was the general custom of 
that time. His father, though a southern Repub- 
lican, was attorney general of Alabama in 1873 
and 1874. Judge Gardner was admitted to the 
bar in Troy, Alabama, in 1875, and he went to 
Texas the following year. Four years later he was appointed county 
attorney of Freestone County. He served in this office for three years 
and then began general practice in Fairfield which was at that time on 
the line of the proposed Waco, Fairfield and Palestine Railroad. He states 
that he fully expected to be on the ground floor in a railroad town but that, 
though he did get in on the ground floor, the railroad failed to materialize. 
He has lived in Palestine since 1892 and has been a member of the State 
Board of Legal Examiners since January, 1924. In 1926 he was made 
chairman, which position he has occupied ever since. He is still in active 
practice and writes that on his seventy-seventh birthday the Supreme 
Court handed down a favorable decision in a case which he had argued 
before it. 














Texas last year took two forward steps as a result of rules promulgated 
by the Supreme Court on the recommendation of the Board of Legal 
Examiners. It adopted a high school education as a qualification for 
admission to the bar examinations and cut down the extensive diploma 
privilege which that state had accorded in the past—from which it may 
be fairly deduced that Judge Gardner still retains a youthful and flexible 
viewpoint. 
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The Grading of Examinations 


By RALPH W. AIGLER 


Professor of Law at the University of Michigan and Formerly President 
of the Association of American Law Schools. 


The bar examiner in his examination is engaged in precisely the same 
disagreeable and difficult task that engages the attention of each law pro- 
fessor at the end of his course, namely the separation of the fit from the 
unfit. Unless all candidates are to be passed or, on the other hand, failed, 
some sifting process is obviously inevitable. 


Probably no one, bar examiner or teacher, is wholly satisfied with the 
examination, even under the best of conditions, as this process. Remem- 
bering, however, that the system, whatever it may be, must be practicable 
for considerable numbers of candidates who are to be sifted at the same 
time, who can suggest a better process? 


In grading an examination paper in law, what is it that the grader is 
weighing? Certainly it is that something we sum up in the words “lawyer- 
like capacity.” Considerations of practicability aside, we probably should 
get at that capacity most reliably by having each candidate called upon by 
a test client; he would be required, after an opportunity to examine the 
books, to formulate his conclusions as to such client’s legal position; he 
might be expected to prepare the papers or to take the steps, in court or 
outside, thus indicated. In evaluating the work done even under such ideal 
conditions, it would be vitally important to remind oneself that it is not 
the product of a lawyer of experience that is being graded but rather the 
work of one who is asking merely to be allowed to begin the practice of law. 


The lawyer’s skill is first put to the test in getting at the vital factors 
of his client’s problem. His story, always biased and frequently only par- 
tially covering the ground, must be analyzed, the material separated from 
the immaterial, and the basic elements recognized. Until this has been 
done, knowledge of legal principles and doctrines means nothing. Highly 
developed capacity to find and weigh authorities will avail nothing to one 
who cannot center his efforts upon the right problem. Unfortunately, 
practical considerations make the examination only partially effective in 
testing these qualities. Along this line, however, it may be suggested that 
much is to be said in favor of questions involving more or less extended 
fact statements, some of which may well be classed as immaterial or irrel- 
evant. Thus one may at least approximate the problem with which the 
lawyer frequently must deal. It is recognized that this type of question 
very properly calls for more time, and that with the time generally allotted 
for the examination, fewer questions can be asked. As to this it may be 
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suggested that lawyer-like capacity is much more adequately tested by 
relatively few questions of this sort than by a considerably larger number 
of questions of other types. No doubt in some states rules or even stat- 
utes may stand in the way of this proposed practice. In such cases efforts 
to change the constricting regulations are well worth making. 


Except as the suggestion just made conflicts with the ideas heretofore 
set forth in the pages of this publication by Dean Bates or Professors 
Williston and Halpern, I heartily agree with their views as to desirable 
qualities in bar examination questions. 


Whatever may be the degree of desirability that the questions be the 
right sort, it is fully as important that the grading of the answers be on 
the right standard. Sufficient emphasis has been placed on the character 
of the questions to warrant some observations on the grading. 


Probably every law professor will agree that the most trying work of 
the year is the grading of examination papers. It is not so much the mere 
drudgery of the task, though that is bad enough, but the sense of deep 
responsibility in the evaluation of the answers. No one can tell another 
how to grade answers. It is difficult to go beyond the general reminder 
that one is measuring in terms of percentages or letters that quality 
so difficult to express in words—lawyer-like capacity. The ability to get 
at facts, to distinguish between the essential and the non-essential, the 


recognition of the nature of the legal problem involved, the knowl- 
edge of the possibly applicable rules and principles, and the capacity to 
choose and apply them to the facts presented—all of these, at least, are 
involved. Of these various qualities, the one apparently generally 
weighted most heavily in the judgment of bar examiners—precise knowl- 
edge of the rules or principles of law—in my judgment is about the least 
important. 


How often in actual practice does the lawyer in any matter of con- 
sequence announce his legal judgment out of the knowledge he carries in 
his head? If, for example, a candidate for the bar discloses that he real- 
izes that in truth the rights of an imaginary client in a given fact situation 
turn on whether one occupying land under the mistaken belief that he 
owns it can be said to be an adverse possessor under the statute of limita- 
tions, one may not be taking a long chance in assuming that with access 
to the proper books he could determine how the courts have held and 
probably will hold. To avoid misconception, I should say emphatically 
that I do not consider acquaintance with legal doctrines as inconsequential. 
What I mean to say is that, in grading the answer to a question framed 
properly according to the standards above outlined, I should attach con- 
siderable weight to the fact that the student put his finger on the real 
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issues in the problem presented and relatively little to the fact that his 
memory as to the applicable law proved faulty. 


Closely related to this matter is the question as to the weight to be 
given to an answer which in result disagrees with the examiner’s view 
as to the right conclusion—which in turn may be based upon the decision 
of a court on the facts constituting the question. There is a not uncommon 
disposition, it is believed, to grade an answer either as correct or as a 
failure, depending on that ultimate result. In most decided cases some 
lawyer, judging from the decision, was on the wrong side. Even the best, 
experienced lawyers occasionally lose, yet no one should conclude from that 
that those lawyers are unfit to practice. If the student discloses in his 
answer that he appreciated the issues on which the case should turn, 
should it make much difference in his grade that he reached a conclusion 
at variance with the judgment of the examiner or even of a court of last 
resort, particularly if he pursued a reasonably plausible line of thought 
in reaching his conclusion? 


The result of all this is that it is perfectly possible that two answers 
to the same question may deserve equally high (or low) grades though 
reaching diametrically opposite judgments. It will suffice to give but one 
example. 

Question:—A and B owned adjoining tracts of land known as 


Blackacre and Whiteacre, respectively. In 1900, A built a line fence 
between the two tracts, supposedly on the true line. In truth A had 


built his fence so as to include a thirty-foot strip of Whiteacre. Until 
1922, A occupied Blackacre and the thirty-foot strip, farming it all 
as his own. In 1922, A made a deed of Blackacre to X, the deed de- 
scribing the premises conveyed as “Blackacre”. X, however, took pos- 
session not only of Blackacre but also of the thirty-foot strip. In 
1928, X in turn conveyed “Blackacre” to Y, Y in turn taking posses- 
sion of the thirty-foot strip. In 1932, B, about to build a warehouse 
on Whiteacre, had a survey made and learned for the first time the 
fact that the line fence was thirty feet on Whiteacre. Tearing down 
the fence, he built the warehouse so its side line fell just short of what 
the survey showed to be the boundary line between Blackacre and 
Whiteacre. Y now sues B in ejectment. What result? (The Statute 
of Limitations may be assumed to be twenty years.) 


Answer: When in 1900 A built a line fence between the two 
tracts, supposedly on the true line but in truth enclosing a 30-foot 
strip of Whiteacre belonging to his neighbor B, he initiated an ad- 
verse possession of that much of Whiteacre. This amounted to 
adverse possession because it is stated in the facts that from that 
time on A occupied Blackacre and the 30-foot strip farming it all “as 
his own”. A possession to be adverse must be under “claim of right’. 
This means that the possession must be not under or on behalf of the 
true owner but either as one’s own or as the representative of some- 
one other than the true owner. The essence of adverse possession is 
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that it must not be permissive or in subordination to the real owner. 
This means that A acquired ownership of the 30-foot strip and that 
in turn means that B must have lost ownership of that strip. 


The deed of “Blackacre” by A to X in 1922 did not include the 
30-foot strip and therefore, although the ownership of Blackacre in 
that year passed from A to X, the ownership of the 30-foot strip 
remained where it was at that time, namely in A. When in 1928 
X in turn conveyed “Blackacre” to Y, again the ownership of the 
30-foot strip was not affected. It remained as before in A. Even 
though the possession of X, and in turn Y, of the 30-foot strip were 
to be deemed adverse to A, the two periods of possession added 
together amount to only ten years. A’s ownership really was left 
unaffected even though it might be permissible to “tack” the possess- 
ory periods of X and Y, as to which it is unnecessary to express any 
opinion here. 

When B built his warehouse so as to encroach upon the 30-foot 
strip that at one time was a part of his land, he entered upon land 
then belonging to A though in the possession of Y. Since, as stated 
above, B had lost his ownership in the 30-foot strip, he could not 
justify his entry thereon on the basis of ownership. Y being in 
possession of the strip, though not the owner thereof, would be en- 
titled to maintain a possessory action against a later intermeddler 
who could not show a better right either in himself or in someone 
under whom he entered. It would be no justification for B in entering 
upon the strip that it did not in truth belong to Y but to A. In other 
words, B could not rely upon the outstanding superior right of a 
third party with whom he does not connect himself in interest. 


The conclusion reached in this answer would represent the law in 
many states. In quite a number of jurisdictions, however, this conclu- 
sion would not be in accord with the decisions of the courts. In this latter 
group of states a possession of land under a mistaken belief of ownership 
is not deemed to be adverse because it is declared to be not under “claim 
of right.” In a jurisdiction in which this view prevails, of course B 
remained the owner of the 30-foot strip and therefore his entry thereon 
and building of the warehouse was wholly justifiable. 


The point to be noted is that the above answer, even though wrong 
in its conclusion in a given state, merits substantially as high a grade there 
as if it had been offered in an examination given in the first group of 
states. The vitally important thing is that the student has shown that 
he understands the turning issues in the set of facts put before him. With 
that capacity disclosed by his answer, one need not worry much as to the 
conclusion he would arrive at had he as a practicing lawyer gone to the 
books in his law library. He has shown that he knows what to look for. 
Had he not disclosed that ability, one might have surrounded him with 
thousands of law books and expected him to get the answer to his problem 
by looking at their bindings. 


169 





However it may be that law teachers and bar examiners should set 
similar tests and grade on like standards, probably it is too much to 
expect, at present, that such desirable result is possible. It should be 
added that in a law school examination, the professor would very reason- 
ably expect the addition to the above answer a final paragraph substan- 
tially as follows: 


“Some courts entertain a view of adverse possession that would 
mean on these facts that A’s possession of the strip from 1900 to 
1922 was not adverse. Under this view a possessor is not deemed 
to be an adverse possessor if he mistakenly believes that the land he 
occupies is really his own. It is said that this mistaken belief inter- 
feres with the requisite “claim of right” which is the essence of 
adverse possession. This view, it is submitted, is not desirable for 
the reason, among others, that in its operation it has the effect of 
placing an intentional wrongful occupant of the land of another 
in a better position to rely on the statute of limitations than an honest 
possessor. In this view, B’s entry upon the land would be an entry 
upon his own land and therefore justified. However, there remains 
still another possibility: some courts taking this view of adverse 
possession may nevertheless arrive at the conclusion first stated, not 
on the basis of adverse possession but upon a doctrine of boundary 
line settled by acquiescence.” 





Why Not Admit Him on Motion? 


The authenticity of the following communication is vouched for by 
the chairman of the board of bar examiners in a western state: 


“POLICE DEPARTMENT 
————-—., Oklahoma, Jan. 18, 1933. 


“Secretary —-—-——— State Bar Dear Sirs 

I want tow Get some infermashion reards Licence to Practice Law I red Law years 
a go in mo and have had Lots of Experence with Law I have Just Served 2 years 
as Justice of Peace and Poliece Judg of — — I have red Black Stone and other 
atharity on Law and Holey and mcgragor on Criminal Law and have helped to try 
a number of cases and have wone them before a Justice court Lots of my Friends 
want me to handle thir Suits for them if I just had licence is it Posable For you 
to fernish Licence to me Please write me and tell what I must do hoping to her 
from you soon I remain 


—_—__—__——_ Okla 


“P. S. Some of these young attorney dont want me to get in the Law Bisness I 
Spoke to one of them and Said what about me Practicing Law Befor the Justice 
Court and he dident want me to they have a late Law aganst it It usto be you 
could Practice Law exsept before a Court of Record I havent any Thing to do now 
and if I had licence I could make a living out of it They wont have me on Public 
work on account of my age I dont Drink or have any Imorel habits 

Some and most people think I am a Grate orter”’ 


170 





Hawaii Adopts Bar Standards 


A recent rule, promulgated by the Supreme Court of the Territory of 
Hawaii, makes that jurisdiction the first one to adopt in full the standards 
of the American Bar Association. The rule provides that, effective in 1936, 
applicants for admission to practice in the Supreme Court must be grad- 
uates of law schools approved by the American Bar Association in order 
to be eligible for the bar examination. This rule does not apply to candi- 
dates seeking a license to practice in the district courts of the Territory. 


The attorney general of Hawaii, Mr. Harry R. Hewitt, who is also a 
member of the Committee on Bar Examinations, was present at the last 
meeting of The National Conference of Bar Examiners in Washington. 


The new rule is as follows: 


Rule 15: Admission to the Bar 


“1. Every applicant for admission to the bar shall file with the clerk 
a verified application setting forth his name, age, nationality, last place of 
residence, the character and term of his study, from what institution of law 
he has been graduated, and with what degree. If he has been admitted to 
practice before the highest court of any other state, territory or country, 
he shall state whether or not he has been the subject of any investigation 
or proceeding for professional misconduct. Said application shall also set 
forth all matters appertaining to the applicant’s qualifications for admis- 
sion as in these rules required or as required by the laws of the Territory 
of Hawaii. Said application shall be accompanied by the recommendation 
of at least two attorneys of this court and by such other documents or 
information as may be called for by the court or by the Board of Exam- 
iners under the sanction of the court. The recommendations required 
must set forth how long a time, when and under what circumstances those 
making the same have known the applicant. The court must be satisfied 
of the good moral character of the applicant before he can be admitted 
to any examination. 


“All applications shall be filed on or before the 1st day of August of 
each year, and the statements contained therein shall be investigated by 
the Board of Examiners who shall report the results of their investigation 
to the court not less than five days prior to the date set for examination. 


“2. No applicant, except as hereinafter specified, who is not a grad- 
uate of a law school approved by the Council of the American Bar 
Association on Legal Education and Admissions to the Bar shall be ad- 
mitted to practice in this court; provided that students now enrolled in 
other law schools, who intend to practice in Hawaii, may be admitted to 
all examinations held prior to 1936, if they shall comply with all other 
requirements for admission and shall file notice with the clerk not later 
than January Ist, 1934, of their intention to practice in Hawaii, and 
provided, further, that a foreign attorney, being an American citizen, who 
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is not a graduate of a law school approved by the aforesaid Council, but 
who has actively practiced law for ten of the eleven years immediately 
prior to his application, shall be eligible for examination and admission. 
Service as a judge of a court of record shall be considered the equivalent 
of active practice of law within the meaning of these rules. A foreign 
attorney, whether an American citizen or not, may be permitted to asso- 
ciate himself with a member or members of the local bar in the presenta- 
tion of a specific case at the discretion of the presiding judge or judges. 


“3. Every applicant must pass an examination which satisfies the 
court that he has the legal and educational qualifications entitling him to 
be admitted to practice as an attorney before the court. The capacity of 
the applicant to read, write and speak the English language correctly and 
fluently shall be a necessary qualification. 


“4. No person who is not a citizen of the United States will be ad- 
mitted (Sec. 2304, R. L. 1925). 


“5. No attorney who has been disbarred or suspended shall be eligible 
to reinstatement except upon a clear showing that he has complied in good 
faith with the order of disbarment or suspension, and that he is entirely 
worthy of the court’s trust and confidence. An attorney who has been 
disbarred, or suspended for a period of six months or more, shall, upon 
certification by the court of his eligibility, be required to pass an exam- 
ination as though applying for admission to the bar. 


“6. There shall be a committee of five members of the bar appointed 
by this court who shall constitute the Board of Examiners to conduct the 
examinations of applicants for admission to the bar of this court and 
also to conduct the examination of applicants for admission to the bar of 
the district courts. Said board shall examine into the legal and educa- 
tional qualifications of the applicant for admission and shall give a written 
examination and may give an oral examination in addition thereto. Said 
board shall report to this court its recommendation. The record of said 
examination shall be filed in this court together with applicant’s applica- 
tion. Following the written examination by the Board of Examiners and 
their report thereon, the Justices of the Supreme Court may conduct 
such oral examination as they may deem advisable. 


“7. The provisions of this rule 15, except subdivision (2), shall apply 
as well with reference to persons applying for licenses to practice in the 
district courts of the Territory provided, however, that the examination 
to be required of applicants of this class who are graduates of a law school 
approved by the Council of the American Bar Association on Legal Edu- 
cation and Admissions to the Bar shall be limited to the subjects of the 
jurisdiction and the procedure of the district and circuit courts and the 
methods of appeal from the district court. 

“8. Unless otherwise directed by the court, regular examinations of 
candidates for admission to the bar of this court will be held at Honolulu 
beginning on the first Monday of October of each year, and examinations 
of candidates for admission to the bar of the district courts upon the third 
Monday of November of each year. 


Dated: Honolulu, T. H., January 24, 1933.” 
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